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DOES THE NCAA'S FOOTBALL RULE 9-2
IMPEDE THE FREE EXERCISE OF RELIGION
ON THE PLAYING FIELD?

1. INTRODUCTION

“l feel it's my right and it's my opportunity to give thanks to

God,” saxd quanterback Antwan Chiles, who kneels in the end

zonc after unning touchdowns, *1 want the kids across Amcrica

to look at me and know that | have a higher power, and that's

God.™!

Unforunately, the National Collegiate Athletic Association (“NCAA™) does
not agree with Mr. Chiles, a football player at the religiously based Liberty
University in Virginia.

One of the purposes of the NCAA, as set forth in its constitunon,
“[t]o legislate, through bylaws or by resolution of a Convention, upon any
subpect of general concern o the members related 1o the admimstration of
intercollegiate athletics™ The NCAA decided that one subject worthy of
discussion was the unsporismanlike conduct occuming during college
football games. In responsc to this concern, the NCAA drafted Football
rule 9-2 (*rule 9-2")." Although rule 9-2 was originally adopted in 1992,

1. David Rood, Gridiron Celebration:  MCAA Ruley Pose-TD Prayers K, PROENIY
GAZETTE, Sept. 1. 1905, st A1, A-6
2 MCAA CowsT. arl 1. § L.2h), reprinfed fn 199596 NCAA Masisl .
¥, NCAA Foctball male 9-2 provides:
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periods),

2 Ma perion subject to the nales, except players, officials
and cligible substituies, shall be oa the fickd of play o
end rones. duwring any peniod withoot permission freem
the referse. IF n player i injured, stiendasts may coms
inbounds 8o sttend him, but they must obtain recogni-
tiom from an official

1 After a scare ar any other play, the plnyer in posses-
sion mmanedsatcly maast return the Ball 1o en official or
leave i nesr the desd-tall spot.  Thas prohibibs:

(1] Kackimg or threwing Ehe ball any dissance
that resqueres an official B0 refrieve it

k) Spiking the ball to the grousd [Exee
phigm: A lorsand pass to comserve Hme
(ruls 7-3-2-¢i].

fed  Throwing the ball high inte the aar.

(d)  Asy other unsponsmankike 51 or actbons
that delay the game

4 B subatinutes may enter the fichd of play or ond poncs
for parposcs ciher thas replacmg a playen(s) o o fill
o playen|s) vecascvibes). This inchades demonsirations
aBer amy play (ALK ¥-2-1-0),

5 Persons sabject 1o the nibes, inclisding bands, shall pod
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Iln-.l.i.
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ficld (Excepibons: Rules 1-2-4-g and 3-3-8=),
2 Mo dsqualified player shall enier the fiekd
PENALTY— 15 yards [57, 527] from the weccooding
spod.  Penalire os & desd-Ball foul
Flagramt offemders, if playen  or
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it was not untill the 1995 season that the athletic organation decided 10
strictly enforce the rule. The heightened enforcement policy is an attempt
to increase proper and acceptable conduct on the foothall field, The NCA A
alse created a videotape, which provides more detailed explanations of the
appropriate interpretations of the rule.* This video serves as a companion
and a supplemental aid to understanding the rule, and was sent to all of the
NCAA’s member institutions as well as the organization officials.

The NCAA clearly overstepped its bounds by severely resiricting
religious practices with the adoption of rule 9-2. This rule, as interpreted
by the Football Rules Committee and explained in the video, proscribes
many religious expressions. The rule eliminates religious displays by
players, including: crossing themselves, lium:]mg, and removing their
helmet in the end zone following a touchdown.'! A demonstration of
religious practices will result in a fifieen vard penalty against the offending
team on the next play® In addition, the second violation by a player
during a single game results in that player’s ejection from the game.’

A college foothall player whose religious practices and beliefs form
an intégral part of his life has a right not to be penalized because of his
religion." Under rule 9-2, religious players who openly or demonstratively
give thanks or ask for help from a higher source are singled out and
instructed how and when to pray.” If these players fail to follow the
NCAA guidelines as 1o when prayer is appropriate, they may find
themselves sidelined for the duration of the game. Rule 9-2 clearly burdens
a football player's right 1o the free exercise of religion under the First
Amendment. The application of rule 9-2 should be re-examined because
it not only violates the United States Constitution,'® bt also the Religious
Freedom Restoration Act of 1993," as well as Title 11 of the 1964 Civil
Rights Act."”

substisaies, ghall be disgualified. [547]

[bereimafer rule $-2).

4. Videotape. College Fosuball: 4 Colebration of Teamork (MCAL Prad. 199%5) (on fik
wilh the Loyola of Los Arpeley Exteriginment Low Sownai).

i Edaenal, Touchdownr amd Prayer, TuLsa WoRLD, Sepr 4, 1555,

LA

T. Rale 9-2, supra fote 3, af § (3) Penally isctan.

E Libcrty Uni, v NCAA, Mo $5-0046-L, @ 1-2, (W.0. Vo filed Asg 31, 1995,
[atizmizges Sept. 1. 1995)

5 A

1. LS, Cosest. amend. X1V, § 2,

Il. Religious Freedom Restorstion Act, 42 US.C. § 2000bb (Supp. vV 1991}

12, 42 U.5.C. §§ J000a-2000h [ |'788 and Supp. V' 1993}
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This Comment addresses the impact of rule 9-2 on the freedom to
practice religion. Pam 1l summarizes the history and structure of the
NCAA. Part I analvzes the implications of rule 9-2. Part IV presents an
n-court challenge 1o the rule, and Part V considers the status of the NCAA
as a stole actor. Part V1 discusses the proper standard of review for
imtrusions upon religious freedom, and Pant VIl examines the Religious
Freedom Restormtion Act of 1993, Pan VI concludes that the NCAA
should modify s application of rule 9-2 s0 that it no longer interferes with
religious freedom. The author argues that this rule is not only unconstitn-
tional and illegal, bul alse exemplifies the NCAA's unwieldy power,
Despite the Supreme Court’s holding that the NCAA is not a state actor
and therefore not subject w0 constiutional restraints, adherence to this
holding is simply not equitable.

. THE NATIONAL COLLEGIATE ATHLETIC ASSOCIATION
AND TS ASCENSION TO POWER

The NCAA was founded in 1906 as the governing body of its member
institutions and student athletes.” At that time, the entire association
consisted of sixty-two universitics and colleges. It has since grown 1
mglude more than 11350 institutions, including public and private colleges
and universitics, athlctic conferences, athletic associations, and other groups
related to intercollegiate athletics.” The NCAA has adopted rules which
govern the conduct of each school’s imercollegiale athletic program.'™
Each member of the NCAA must comply with, and enforce, the rules and
regulations of the NCAA."

Although several of the NCAA's rules and procedures have been
challenged in recent years, courts have consistently upheld the NCAA's
right to develop and monitor its own program." According to Justice

13, Pamphler. MCAA 10100, MNov, 1994, ui 7

14, id,

14, 4d ot 2; sew alvo NCAA v. Milber, T893 F. Supp. 1476, 479 (D. MNev. 1992), gfffd, 10
Foid 833 (b Cir. 1993, core. deaded, 104 8, Cr. 1543 {1594).

16, 199506 NOLA Mawual, suped sote ? (8 hound Boak cosuiaing of over 400 pagea
detailing 1he constitution, Bylaws, snd addstional legisiaismn).

1T, WOCAA Comst, amt, |, § 132, reprimied in 193500 NOAA Maspay {(“Member
institutions shall be obligabed to apply and enfonce this legislation . . . =) NCAA CosaT, art. 3,
§ 2,12, reprinned fn 199596 NCAA Masual The institetion shall sdevindster is athlctios
programs ia sccordance with the comstilution, bylaws amd other legishition of the Association.*);
it ales MOAA v Tarknnian, 458 175 179, 15 {1988}

&, Since 19521, cowns have comsisiently held thal the NCAA s not & siaie scwoe and,
therefoes, they have not afforded protection to those secking w challnge the NCAL. See o5,
WCAM v, Taricanian, 488 LS 179 { 1988); McCormack v. WCAA, 845 F.2d 1338 (%ih Cir. 1988)
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Wright, “{i]t 15 not judicial business 1o tell a voluntary athletic association
how best to formulate or enforce its rules.™ Such judicial deference to
the NCAA is untznable due to the sheer power of the NCAA. If couns
lack authority to review NCAA decisions, then sudent athleies are lefi
without recourse since they have no outside source to which they may
appeal Ewven the schools themselves are powerless because an intercol-
legiate athletic association is nearly impossible to maintain without
membership in the NCAA”  Former University of Nevada, Las Vegas
basketball coach Jerry Tarkanian” commented, “{sjometimes | feel the
NCAA is the only organization that's above the law.™

What rights will the NCAA be allowed 1o deny its members before
either the government or the legislature steps in 1o limit the NCAA's ever-
growing power?™’ The NCAA may have finally crossed the line with its
rule 9-2, a mule which infringes upon student athletes’ constitutional and
stalutory rights o practice their religion freely. Rule 9-2 provides a clear
example of an athletic organization abusing its power.

Karmancs v. Baker, £16 F.3d 328 (fk Cor, |967); Grsham v, MCAA, B04 F.2d 953 (6ch Cir,
13REK Hawking v. NCAA, 652 F Sepp. 603 (O 10, 1087)

19, Sheltoe . MOAA 530 F.24 1197, 1198 (Sh Cor. 19760

20, “In onder i operate o large-scale iercollegisse athbetic program on an economically
eound basin, membership in the NCAA may be o practcsl necessity.” Susan Westover, Note,
Mationad Collcgiate Athlctc Association v. Tarkaniam; [ MCAA Acuos [ N Slate Acnioan, Cae
fon Mpeebers Meawingfully Air Their Ddsenybcnios?, 36 San Denco L Rev, 95], 966 n.TE
i 15801,

21, Tarkansan was invelved in legal batthes with the NCAA for well over a decade, winaing
im Nevada's Supreme Count oaly 1o ultimately lode to the MCAA in the United Staes
Liour. S orkammn v, NOAA, T4] FId 1345 (Mev. 1987), rew'd, 488 LS 179 (1 5ER),

22, Williasn F, Resd, Setw! Bepricwr. [n o Turmorowmd, she NCAA Leo UNLEF Defend i
Tinle, Sron e liisTratin, Dec. 10, 1090, ar 46, 40,

23, Four states | Florida, lllinsis, Nebraika, and Nevadta) have enscied ames annsen whick
purport o pirodect their citicens from the power of the MCAA. The United Simes Supreme Coun
me'lmmlﬂlﬂhﬁﬂlﬂﬁﬂm Cleuse, Sov Roaalkl J
Thompson, Due Procers aad the Narfosa! Calleglate dtbletlc Aoociodon  dre There Amy
Conailmanoaal Swrdareds?, 41 UCLA L. REV, 1651, 1680-83 n29 (1954)
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. NCAA FooTRALL RULE 9-2 AND ITS IMPLICATIONS

A.  The Adoption of Rule 9-2 and lis Impact
on Collegiate Foothall

Although the NCAA adopted rule 9-2 in 1992,* the “no celebration
in the end zone™ rule (as it is informally known) was decidedly absent from
the media until the 1995 football season. Prior to the 1995 season, football
officials were tolerant of many forms of celebration. Why the sudden
change?™ The NCAA Football rules Committee recently decided to
enforce the rule more strictly, in an effort to reduce “excessive celebra-
tions™ on the field®™ Rule 9-2, entitled “Unsportsmanlike Conduct,”
focuses on the tenets of teamwork’ and attempts 1o climinate UNSPOTES-
manlike taunting and showboating™ The NCAA swrives to prevent
players from drawing individual attention to themselves through such
sctions as high-sicpping across the end zone, dancing after @ great play,
contacting or interacting with the fans in any manner, and demeaning or
taunting the opposing team.” By choosing not to release a comprehensive
list of illegal conduct actionable under rule 9-2, the NCAA has left the rule
unabashedly vulnerable 1o misinterpretations and misapplications.

In a pre-season attempt to explain the “gray area™ of the rule, the
Football Rules Committee and NCAA Productions created a video entitled
College Foothall: A Celebration of Teamwork™ This video, as noted
above, was distributed to all NCAA member schools as well as 1o the
officials who promulgate and enforce the rules, so that every person
participating in NCAA football games was adequately familiar with the
rule. According to Vince Dooley, Chair of the Football Rules Comminee,
“the goal here [in the video| is 1o provide definitive rulings on specific

14, Edional, Towchdownr and Prayer, TULSA WioELD, Sept. 4, |995, mvailable i 1995 WL
To0Ea333.

1% Anoaline warch of compaierized narwes duishases ol the beginnimg of the football season
(5ept | 1. 1995) resulved in @ lst of well over two hundred newspaper articles wrisien sisce July,
1983 discussing the NCAA foothall muile.

6. Falwell Throwa the Penalry Flag at NCAA Ban of (n-Field Prayer, San DIEGo Uisiin.
Trim, Sepd. |, 1995, at [0,

27, Ruls -2, rupva note 3. Ser alse Yidostape, supra note 4 (Vino: Dooley, chair of the
Faothall Risles Commiiiee states, “The Football Rubet Commines bus wriiten rades 1o decide what
has a place in the game and what does not ™).

a8 NCAA Lets "Em Pray, SALT LAKE TRIB., Sept. 3, 1995, availoble in 1994 WL 3155252

0. Videotape, swpra node 4,
M. Id.
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actions so that everyone involved in the game—players, coaches, officials,
and administrators—uwill have a clearer common understanding of what is
legal and what is illegal ™' Unfortunately, this video does little to lessen
the ambiguities created by rule 9-2. A particularly problematic section of
rule 9.2 is part (a){1)(d),” which is deliberatcly broad and general
“because the committee has concentrated on the inrent of the actions, rather
than trying to itemize all of the things players can possibly do."" The
Rules Commitice uses subsection (a){ 1 )(d) as a carch-all provision, allowing
the officials 1o throw a penalty flag for almost any noticeable conduct.™
The punishment for illegal conduct under rule 9-2 is a fifieen yard
penalty assessed on the next play.” If such conduct occurs either during
a touchdown play or in celebration immediately following a score, the
touchdown will still count.™ However, the lzam in violation will be
assessed a fifteen vard penalty on the ensuing play, which is an attempt for
either one or two extra points, at the option of the team scoring the
touchdown. This penalty forces the team to reconsider its strategy, as both
plays, especially the two-point conversion, will become much more
difficult. As games ofien turn on a single point, the ramifications of this
penalty are significant. Should a team incur a penalty for “unsporisman-
like conduct™ prior w the opening kickofT, the ransgressing eam will
receive a fifteen yard penalty at the stari of the game. I the illegal conduct
occurs duning any other play, the fifteen vards will be assessed from the
place at which the ball is whistled dead. In addition to the fifieen yard
penalty, any one player who is twice penalized for unsportsmanlike conduct
in a single game will be disqualified from that game.” The penalty for
violating rule 9-2 is extremely severe and may substantially affect the result

of games

5 A

32 Ruale 9-2{nj | Xd) sinics thai an excessdve or prolonged act by which a player astempts
1o Mo wttestion wpon himself or beredf will exm (hat player"s eam o fifleen vard penalty. Rule
91, iwpro noie 5.

33, Videotupe, supra note 4 (semement of Jobn Adami, Secrctary of the Rules Commisee)

M. Videntupe, sigier node 4

15, Rule 9.2, suprg moie 3,

36, Videotape, supra note 4,

17, Rule 8.2, rupra pote 3.
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B, Rule 9-2 Infringes upon First Amendment Rights by
Impinging on the Freedom to Exercise Religious Beliefr

One of the most debated controversies raised by rule 9-2 involves
nghts protected by the First Amendment. The rule acts s a ban on
outward expressions of prayer and also imposes a limit on the free exerciss
of speech. Apparently, this rule encompasses kneeling in prayer, st least
according to the NCAA's own video. A football player is shown kneeling
on one knee in the end zone after scoring a touchdown.”™ Although the
individual kneels for only a few scconds, this momentary time span is
apparently significant enough to constitute a delay under the rule. ™ While
the image of the kneeling player is flashed upon the screen, a voice intones,
“[kinceling, regardless of intent, is a form of posing and is a foul because
it focuses anention on one person at the expense of the rest of the team.
This action, or lack of action, is definitely delayed and prolonged.™”

The phrase “regardless of intent” indicates that the framers of the rule
considered the possible reasons a football player might kneel. and
determined that an all-inclusive rule was nonetheless appropriate. When 3
player kneels and bows his head, he is not likely to be doing anything but
praying. By adopting and promulgating this rule, in effect, the NCAA has
unequivocally stated that prayer is not acceptable on the foothall ficld.
However, prayer and the freedom w practice one's religion may not be
banncd, at least according to the framers of another set of rules—those who
cregted the United Siates Constitution. The Constitution expressly protects
religious freedom, a right that the NCAA is currently invading.

According to the video,” a football player may not commil any act,
even one religious in nature, if such action draws individualized atiention
to the player.” This rule inherently restricts a players First Amendment
rights, including the free exercise of speech, and most specifically the free
exercise of religion™ The rule has a particularly chilling effect on
religious activities, due 1o the harshness of the penalties and the vagueness
of the rule. A player may choose to refrain from perfectly acceptable
conduct for fear that the sction risks sanctions. As previously discussed,

JE. Videotape, rupra sote 4

19 M.

a0 M. (wimiesnent of John Adams, Secretary of the Fales Commithoc).

il fd

Al Rule 9-2, mpro mote ¥,

43, Altkough there is o sabssntial clasm that nale 9-2 presents & sagnificant busder on the
free exercise of speech, that argument is beyoad the scope of this Commeni.
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when rule 9-2 is violated, the penalties are extremely significant.® For
example, pursuant to the NCAA's videotaped interpretation of rule 9-2, if
a playver kneels at any point in the game and then later removes his helmet
as a sign of humility hefore God, that player will shortly find himself
sidelined—disqualified from the game for two counts of unspornsmanlike
conduct in the same game."’

Tweo members of the Rules Commitiee have gone so far as to publicly
explain that the rule prohibits kneeling in prayer anywhere in the stadium
except at the team bench area ™ Kneeling is banned on the field of play
as well as out of bounds.” Rule 9-2 essentially prohibits each of the
following actions: kneeling to pray, genuflecting, pointing towards God or
heavenward, bowing the head in prayer, and pausing to pray silently on the
field or sidelines.”

Rule 9-2, as interpreted and applied by the NCAA and its agents,
invades a football player's constitutional right to the free exercise of
religion and speech as protected by the First Amendment® In addition,
the rule constitutes religious discrimination which violates the 1993
Religious Freedom Hestoration Act.” The rule is also an infraction of
Title 11 of the 1964 Civil Rights Act® Finally, a football player affected
by this rule may have a valid cause of action under 42 U.5.C. § 1983, since
the player has been deprived of federal rights by a person or persons acting
under color of state law.™

., Ruke 92, sgva note 3,
45, Liberty Univ, v. NCAA, Mo, 95-0046-L, at 911 (W.D. Va, filed Aug. 31, 1995)
[ dismizred Sepe 1, 1993),
46, Md at 4
47. .
45 M oA
49, US, Consy, smend. I, § I (“Congress shall make oo law . . . prohibiting the free
exervaie |of meligina] =)
50, Religious Froodom Restoration Act, 42 U.5.C. § 2000bb [BH2) (1993). “The parposss
of this chapter are to provide & claim or defemie o persens whose religious exercise s
substantially bardened by the govenment.” 4
31 4% US.C. § 2000a sies
All persons shall be entitled to the full and cqual emjeyment of e poods, scrvices,
facilities. provileges. sdvastages. and accommodatons of sny place of pabls
sccommodation, as defined in this wecbon, withoul discrimination oy 1o of
i geound of race, color, religion, or astional ofgin (enphasis \
32, Sew injra pant W Par the siaie of the NCAA =1 0 ENE 82107,
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V. AN IN-COURT CHALLENGE TO RULE 9-2

A.  Libenty University v. NCAA: A Cause of Action
Under Tirle Il of the 1964 Civil Rights Act

On August 31, 1995, Liberty University (“Liberty™), founded by
television evangelist Jerry Falwell, filed suit in federal court in response to
the NCAA's interpretation of rule 9-2.*' Liberty football coach Sam
Rutigliano and four of his football players “asked a United States District
Court judge in Virginia to decide this question: Daoes the NCAA's new
unsportsmanlike conduct code restrict freedom of religion by penalizing
players who kneel in the end zone to celebrate a touchdown™™ Liberty
sought a temporary restraining order, a8 well as a preliminary and
permancnt injunction to prevent the NCAA and its agents from enforcing
rule 9-2 as it pertains 10 religious practices. Liberty premised its claim
upon violations of section 2000 of Title Il of the 1964 Civil Rights Act,
asserting that since the stadium was one of public accommodation, religious
discrimination is not allowed under section 20080 of the Title.™

Liberty argued that as the owner and operator of a football stadium
(a place of public accommodation under section 20004 (b)(3) of Title 1),
it cannot enforce NCAA rules which violate Title L™ Title 11 provides
that all persons are entitled “to the full and equal enjoyment of the goods,
services, facilities, privileges, advantages, and accommodations of [that]
place of public accommodation . . . without discrimination or segregation
on the ground of . . . religion."™ A person may ncither be deprived of,

53, Falwell Theows the Penalny Flag af NCAA Ban of On-Field Prayer, Sas Dipco Unios-
Tais, Sepa. |, 1995, ai [n2
5. Andrew Bagnato, NCAA Sued Over Ban on End Zome Pravers, Freedom af Religion
Fialmed, Folwell Saye, CHL TRiR, Sept. |, 1995, § 4, a1 7
35, Liberty Umiv. v. MOCAMA MNo. 9500461, st IT-18 (W D.Va filed Aug. 31, 1995
{allsmineed Sept, 1, 1995),
% 4
57, Section 2000a (h)3) datex
(b} Each of the following establishments which serves the public is »
phace of puble accommedation within the meaning of this subchapier
if itz opemtions affect commeree, or if discrimination of segregation
by it is sepponcd by Siale sction;
(3} any motion picture howse, theater, concen hall, sports
arcna. nadium or other place of exhabition or enier-
tainment (emphasis added),
38 Libwriy Llafw, Mo, 95-D0u5-1, ot |,
0, Jal. o8 9 jcieng 42 U.5S.C. § 2000ai8)).
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nor threatened or coerced with, nor punished for exercising the rights set
forth in section 2000a.* Hence, the NCAA, with its adoption of rule 9-2,
has significantly mnterfered with Title Il of the 1964 Civil Rights Act.

Liberty agread to drop the lawsuit after the MCAA issued a “clanifica-
tion.™' The memo, which was released to all NCAA member schools and
officials, stated:

The commitice is concerned about repons it has “banned
prayer” from football. It is not the intent of the Football Rules
Commitiee 1o prohibit prayer, on or off the playing field. The
commitiee is emphasizing an existing rule against acts that by
their timing or duration draw artemtion fo an individual and
ignore the contnibutions of the entire team.

Praying has always been and remains permissible under the
rules. However, oven acts associated with prayer, such as
kneeling. may not be done in a way that is delayed, excessive,
or prolonged in an attempt to draw atiention to oneself. Players
may pray or cross themselves inconspicuously without drawing
attention to themselves, [t is also permissible for them to kneel
momentarily at the conclusion of a play, if in the judgment of
the official the act is spontaneous and not in the nature of a2
pose.

In considering this issue, the committee decided that it
would be impracticable to construct an exclusion from the rule
for prayer-related activities. Such an exclusion would open a
window for a vanety of attention-drawing displays under the
guise of prayer. Thus, the committee has taken a position
against the visible part of any action . . . that detracts from the
team spirit of football

A spokesperson for Liberty said that it decided to drop the suit because the
school achieved its goals, even though some sections of the clarified rule
“are sull fairly subjective and leave some things up to interpretation.™
On September 1, 1993, the United States District Count for the Western

6. 42 US.C § 2000e-2.

61, Memomndum from Viece J, Doclcy, NCAA management, to the members of the NCAA
[incheding Liberty Univemity] (Sept. 1, 199%5) {on file with the Loyels of Los dmgeles
Ertertginmens Low Jfowrnaf),

62, [d. (emphasas sdded)

63, David Reed, Gridiron Celebration: NCAA Rules Posi-TD Fravers OK, PHOENI
CAZETTE, S6pt. I, 1993, Bl A-l, A-f.
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District of Virginia entered a single sentence dismissal of Liberty Universin
v NCA4™

The clarification hy the NCAA has done very little, if anything, to
eliminate potential infringements of the First Amendment righis of a
college football player. A spokeswoman for the NCAA said “[i]here is no
change in the rule and there is no change in the enforcement. We [the
NCAA] clarified the rule and explained 1o them [Liberty] what the
interpretation has always been.™ Despite the supposed clarification,
which changed nothing according to the NCAA, the exact “interpretation”
and application of the rule to religious practices remains unclear. The most
that the clarifying memorandum has accomplished 15 to firmly place the
decisions of what is and is not acceptable in the subjective hands of the
officials,

The NCAA clarification has essentially cast the officials as “spiritual
policemen.™ In that role, the officials must ascertain not only the intent
of the player, but also the spontaneity of the action. How exactly should
an official determine the intent of the football player on one knee in the
end zone? Docs a devout expression on the player's face indicate a pure
motive and spontaneous action? What standards are applicable in order for
the official 10 make the call? If a player points heavenward in thanks, but
the official believes that the player 1s pomting at an opponent in a taunting
manner, s i appropriate for the official to throw a penalty flag? The
answers 1o these questions will, of course, vary, depending upon who is
officiating. The spontaneity of the action as well as the player's intent can
only be determined subjectively by the official. What is spontaneous in the
eyes ol one official will be an excessive celebration according 1o another;
undoubtedly someone will get it wrong One journalist whimsically
suggested that instant replay may be the answer® One can only imagine
the reaction of the official who sees o player pointing to God in slow
motion. Even an ationey for the NCAA admitted that “[w]hen a person
kneels in the end zone, nobody buit that person and God knows whether he
is praying or not. . . . [BJul everyone is looking at him, and that is the

B=l. “In light of the suached submission from the NCAA, plainnffs’ peading TRO Motics
is declared 1o be mool.” Liberty Univ, v. NCAA, No, 53-0046-L (W.D.Va SepL 1, 1993) {order
prantng dasiseal )

6%, Reed. mpea nole 61,

bh, David Casstevens, Walcome fo Chwroh of Foorball, Aniz. REFUR., Sept. 3, 1594, m C1.

67, Geoffrey Amold, frich Loss Will Be Story of 1993, PORTLAND OREGONIAN, Sept. 4,
1995, at D2,
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point.™ Beyond merely discouraging religious expression, rule 9-2 is
unconstitutional.  For even if only one official unfairly miscontrues a
player’s intent, at that moment the NCAA should be flagged for violating
the player's right to freely exercise his religion.

B.  Alwernative Causes of Action Under Football
Rule §-2. Despite the NCAAS “Clarification”™

Despite the dismissal of Likerty University v NCAA. the legality of
rule 9.2 remains unresolved  Notably, the rule may violale the
constitutionally protected free exercise of religion and speech as guaraniced
by the Bill of Rights® Liberty, however, did not reise these arguments
in its complaint because it wished 1o avoid the issue of whether the NCAA
is a state actor.™ In the well-known case NCAA v Tarkanian” the
Supreme Court held that the NCAA was not a state actor.  Nevertheless,
Liberty still had a reasonable chance 1o prevail, since the facts of Liberty’s
sunt were entirely different from those of the Tarkamian case,

Unfortunately, the NCAA has “put itself in the business of deciding
what kind [of demonstrations] of prayer [it is] going to allow™ The
NCAA remains in that same business, regardless of the “clarifying”
memorandum. There are other causes of action under which a litigant
could file a lawsuit. These nclude causes of action under the First
Amendment to the Constitution, the Religious Freedom Restoration Act,”
42 US.C, § 1983 and Title Il of the Civil Rights Act. The success of these
claims depends upon whether the NCAA will be declared a state actor,™

68, Liberiy Iy Free 1o Pray av NCAA Clorfies Rule, THE RECORD, N New Jensey, Sep
L. 1995, mvaifable & |75 WL 3478414,

69. Although a cluim ander the free specck clause of the Fint Amesdment would proveds
ah imereiing agument, il is beyond the scope of this Commend.

70, Telephons Inbervicw with Thomas 5. Meuberger, lesd soume] for MlainidiT, Libery Univ
iSept 15 100%)

70, 488 LLS. 179 (19E8).

1L Liberty is Froe so Pray as NCAA Clavifier Rule, mupre nose 68 | Thomas. Neshenger.
apcaking at the bearing before Judge Turk in the U.S. Distnct Court for Westom Virginia on Aug
X, 1995

T3 42 US.C § 20006k (Supp. V 1993)

. Corsider also thas the plabssfT (Liberty) was @ private school, which scually wesbens
the argament for stabe actson, alibough i docs not afliect a claim brought ender aay of ik Titles
of the Civil Rights Act of 1964, A sste-supporied school is clearly a siate acior, 10 & would
pem thae if & suit were 10 be filed against o sisfe-napponed school, the clom would aicceed,
nssursang the rights of tee fooiball player were deered o be submancally burdened
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V. STATE ACTION AND THE NCAA

A, Oualy a State Actor Is Liable for Vielations
af Consriturional Rights

The NCAA must be engaged in state action and not just private
conduct 1o be held responsible for constitutional infringements.™

In order 1o establish a violation of the free exercise clause of the

first amendment, as applied to the states through the fourteenth

amendment, a plaintiff must establish that the defendant was a

state actor and that the challenged conduct resulted in impair-

ment of the plaintiff's free exercise of genuinely held beliefs.™
In other words, the NCAA must be acting under “color of” state law
pursuant 1o section 19837 Section 1983 was enacted by Congress as the
statutory remedy for constitutional violations.™ A cause of action under
section 1983 requires that an actor deprive the plainifl of a federal right
under color of state law.™ Those rights may be granted either statutorily,
such as under Title |1 of the 1964 Civil Rights Act, or in the Constitution,
such as the right to the free exercise of one’s religion under the First
Amendment.™ Only a state actor is liable for any infringement upon the
rights and liberties guaranteed by the Constitution." If the NCAA is
deemed a private actor, rather than an agent of the state, constitutional
challenges against it will fail.

As onc might imagine, the NCAA has defended various lawsuils over
the years. The line of case law involving state action and the NCAA
culminated in the 1988 United States Supreme Court case, NCAA v

75, Hawlins v. NCAA, 852 F, Supp. 602, 610 (C.D. T 1967)
76. 81 Agnes Hosp. of Raltimese v Riddick, 748 F. Supp. 319, 324 (D. Md. 1900) (citing
Hobbic v. Unemployment Appeals Comm’®s of Fla, 430 U5 136 {198

T 42 USC § 1983 (1988). Secron | 983 provides, in pertinent past:
Every person who, ander color of any siabele, ordinance, regulstion, custom, of
usage, of any Saic or Terdony of tke Dsrict of Columbis, mbjocts, of causes o
he subjocted, mmy citizem of the United Siates . . _ fo ike deprivation of rights,
privileges, o immunities secured by the Constitution and lyws, shall h:lﬁmn
party imjured in sn sctios st law, s in equity, or other proper procecding for

TR, MCAA v. Tarkanian, £88 US, 179, 191 [ 198E),

™.

a0, fd.

Bl. M. However, as for apy private actor, the MCAA i subject to statusary resaradnts, such
as the Tithe V1] prehibition o gender discrimination.
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Tartanian." In a five-four decision, the Court held that the NCAA was
not a state actor, reversing the decision of the Nevada State Supreme
Court™ This decision was 3 departure from several court decisions
holding that the NCAA is a state actor.

B The NCAA ai a State Actor Prior fo
NCAA v. Tarkanian

During the 1970s, lower courts consistently held that the NCAA was
a state actor under section 1983.% These cases contain persuasive
arguments for upholding the NCAA's status as a state sctor.™ This line
of decisions, however, is no longer followed in light of Tarkamicmn.

Two leading cases from the 19705 that determined the NCAA is &
state actor are Parish v. NCAA™ and Howard University v NCAAY In
Farish, the Fifth Circuit found the NCAA 1o be a state actor based on two
premises.”® First, the court elaborated upon the notion that state-supported
institutions play a substantial role in the NCAA.™ The coun concluded
that the substantial role of public universities merits a finding of state
action under an entanglement theory.™ In other words, the actions of the
NCAA and the public school were so entangled as to be deemed in-
separable. Second, the court reasoned that “the NCAA, by taking upon
itselfl the role of coordinator and overseer of collegiate athletics, . . . is

i M

£3, Tarkanion, 488 US. 179, This decision has been severely criticized. See ep, NE.
Paolini. MCAM v, Terkanass: Shate Action in Collegiate Athlerizs, 63 TuL L. REv. 1703 {1949}
Bill McManos, MNote, NCAA v. Tarkaniasr Moy o Shedemt-Athieir Hecelve Consiuiand)
Pratecrion from the NCAA's Actions or Has the Final Door Been Clesed™, 57 UMKC L. Rev.
WO {1980 Susan Wedover, Mok, National Cellegiate Atkletic Associstion . Tarkanian:
NCAA Action Is Noi State Action, Can fro Members Meaningfully dir Their Diveasigiaciion?, 76
San DGO L. REv. 953 (1989, Micheel G, Duwson, Mow, Natiomsl Collegiate Athletic
Aszociation v, Tarkanisn: Suwpreme Court Ujpholds NCAA ‘s Privare Stane Dlnder the Fosrteenth
Amendmenr. Repeiling Shard s Aooed on NCAA's Disciplisary Powers, |T PEPE. L REV. 217
{19890

Bd. See e, Regents of the Uady, of Menn « BMCAA. 580 F 24 352 (Rey Cir. 1977), eer
denied, 434 1.5, 978 {1977k Howsrd Univ. v. BCAA, 510 F.24 213 (D.C. Cir, 1975); Parish v,
NCAA, 506 F.2d 1028 (5th Cir, 19755 Associsted Seodents, lme. v, NCAA, 493 F_2d 1251 (Sih
Lo 1974); Backion v. MOAA, 366 F. Supp, 1152 (D, Mas. 1973).

A5, Dawsom, supra note &Y, m 237,

g4, $0d F.24 (28 (fah i, (ITIL

87, 110 F.d 213 (DUE. Car. 19750

B8, Parish v, NCAA, 504 F.24 1028 (5th Cir. 19750

9. I mt 1032

@0, 0
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performing a traditional government function.”™' Subsequent to the Parish
decision. courts used either an entanglement theory or the traditional
government function theory to support a finding of the NCAA as a state
actor. These rationales are still meritorious today, despite contrary legal
trends.

FParish was followed three months later by Howard.®  Although the
Howard count primarily relied on the entanglement theory used in Parish,
it also articulated another factor used 1o determine state action.” The
Howard court employed the rationale that at least half of the NCAA
member institutions were either public or otherwise supported by the
government.™ As such, a substantial and pervasive entanglement existed
between the NCAA and its member schools who were supported by the
siates—rendering the NCAA a state actor.™  Since the NCAA and its
members are engaged in a mutually beneficial relationship, the court found
that this relationship is “the type of symbiotic relationship between public
and private entities which triggers constitutional scrutiny.'™ Prior to
1982, courts found that the NCAA was a state actor based on the level of
entanglement, its traditional govemment function, or the symbiotic
relationship theories espoused by Parish, Howard, and other similar
cases.” Couns have since reversed their determination that the NCAA is
a state actor, yet there has been no change whatsoever in the structure of
the athletic association. No new facts about the NCAA and its organization
justify the turnaround in the judicial system. Rather, courts have arbitrarily
decided that it is no longer appropriate for the NCAA 1o be held as a state
actor. However, since NCAA power over member institutions has
increased, these theories have not been convincingly discarded.

The reversal of the state action issue by the lower courts was triggered
by a 1982 trilogy of Supreme Court cases: Rendall-Baker v. Kokn®
Lugar v. Edmonson Oil Company,”™ and Blum v. Yaretsky.'™ The Court

W1, fal ar 1032-33,

2. Howand Univ. v. MCAA, 310 F2d 213 (D.C. Cir. 1975),

@1, & ar 219

54, Id See alwo Tokamisn v, NCAA, T4 P24 at 1345, 1347 {Nev, 1987), rev'd, 488 U5,
179 {1983) citing Rivas Tenorio v. Ligs Atletica Interuniversimria. 544 F.24 492, 495 (1= Cir
197715,

5. Moward, 310 F.2d a1 220

9. Id. (ciung Jackson v. Metopolian Edison Co. 419 US. 343 (1974) Burton v
Wilmingson Parking Awh., 365 US. 718 {19617,

7. Sew casss cited g nole 84

O8, 457 LS, 830 (19E2),

90, 45T US, §12 (1952

I, 457 US. 991 (1982).
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discussed three distinct tests to determine whether a private orgarization is
a state actor.  First, the complaining party must show a sufficient nexus
between the state and the privaie entity, such as a partner-like relation-
ship."" Second, the state must have exercised significant encouragement
or cocrcive power over the private entity.'”  Finally, the state may
delegate its authority w a private party, thereby rendering the private party
a state actor,"  After these three cases, lower courts held that the NCAA
was merely a private actor,

An action ansing under rule 9-2 meets the standard by which a private
party should be deemed a state acior as sated in Lugar v Edmonson
Qil."™ The first prong of the two-pant test requires that “the deprivation
must be caused by the exercise of some right or privilege created by the
State or by a rule of conduct imposed by the State or by a person for
whom the State is responsible.™"™ The deprivation of the free exercise
of religion and the freedom of speech are caused by the exercise of a rule
of conduet (the football rule) imposed by the state (the school)," therchy
satisfying the first prong of the Lugar test."” The second prong of Lugar
requires that the party charged with the deprivation be a state actor.'™
If the party charged is a statc-supponted school, then the second prong is
easily fulfilled.'™ Even if the party charged is the NCAA, the second
prong has still been met because the NCAA has acted in conjunction with
an absolute state actor—the school.”"® This notion of the NCAA acting

[0, Jackson v. Memopolima Edisoa Co., 41% LS, 34, 351 (19741 se¢ alio Lugpar, 457
LLE, at 937 [degree 1o which the activitics of the state entity and e arguably privaic catity are
ietertwined i@ alan pertinest)

102, Alan Fecican, NCAA Swate Action:  Noi Present When Regwianing intevcollegiae
Avtletics—8wi Daes Thot fachedle Drug Teniing Sadent Athleser?, 3 SETON HaLL 1. SeoRT L
201, 195 [1995],

10}, NCAA v. Torkanian, 488 LIS, 179, 195 ([9E§).

Ifeb. 457 LS G223 (1983

105, i w2 937

106, This partcular argument is dependent upan the school being suie-suspored. which
equates the schoal 1o the state itsell, See suprg note T4 and sccompanyisg text. A previcesly
rrentoned, ot heast Ball of the NCAA member schools will astisfy (b8 requarement.  See fnfre
e 4 sl sccompanying teal

107, Lugar, 457 U5, a1 937,

I0H. &f The second proag of the Lwgor tea s

the party ¢ with the deprivation mest be & peron who may fuirly said o be
B iamlE wchar, iy be becuuse he i o staie official, becanse be acted together
with or has obiained significam aid from sme officals, or Bocauss his conduct i
seraciir chargeahle o the Smie.
Id
108, Jaf
1, gaf,



462 LOYOLA OF LOS ANGELES ENTERTAINMENT LAW JOURNAL  [Vol 16

in conjunction with the university is appropriate under the entanglement
and symbiotic relationship theories postulated by Parish and Howard.
Thus, the NCAA should be considered a state actor.

. MWCAA v Tarkanian: Do Constitutional Claims
Agains: the NCAA Necessarily Fail?

Jerry Tarkanian became the head coach of the men's basketball
program at the University of Nevada, Las Vegas (“UNLV™) in 1973.""
In 1987, UNLV informed Tarkaman that he was going to be suspended
because of an MCAA report which detailed ten violations of NCAA rules
commitied by the coach.'? UMNLY was forced to either sever all ties
with Jerry Tarkanian or face further penalties imposed by the NCAA.
UNLY, however, was not dissatisfied with Tarkanian as coach and appealed
o the NCAA Council, questioning the faciual basis of the charges.'"
Ultimately, UNLY's President felt that he had no choice other than o
“[rlecognize the University’s delegation to the NCAA of the power 1o act
as ultimate rbiter of these matters, thus reassigning Mr, Tarkanian from his
present position—though tenured and without adequate notice—even while
believing that the NCAA was wrong™™

According to the majority decision in Tarkanian, any claims against
the NCAA alleging a violation of constitationally guaranteed rights will fail
in court because the NCAA s not a state actor, However, Tarkanians does
not necessarily preclude a college football player from successfully
challenging the NCAA's Football rule 9-2 as unconstitutional.

Although it may be difficult 1o label the NCAA a state actor following
Tarkanian, & stae-supported college or university is ungquestionably a state
actor. When a school enforces the rules of the NCAA, as it must do o
maintain intercollegiate athletics, that institution adopts the rules as its own.
Therefore, when incorporated into the athletic program of a public school,
rule 9-2 becomes part of state law. There is decidedly state action once the
school enforces the rule in any manner. The school may now properly be
sued for violating constitutionally guaranteed rights. The NCAA is, in
effect, coercing schools “to permit and sanction a discriminatory regime of
rules™"? which violates the Constitution. The NCAA cannot and should

il MCAM v Terloandan, 448 ULS, 170, 180 (1948)

112 Id &t 1R

113 Torksnisa v. NCAA, T80 F.2d 1345, 1347 (New. 1987), rev'd, 488 LS. 179 (1 988).

114 NCAA v. Tarkanian, 438 U5, m 187,

115 Libery Undv, v. NCAA No. 95-0046-L & | (W.0. Va. filed Aug. 31, 1995) {dismiored
Sept. |, 1995).
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Aot expect Wlttg“:s and universities to infringe upon constitutionally
guaranteed rights.""

In determining whether a constitutional claim against the NCAA and
4 umiversity will succeed, the first issue to be resolved is whether tha
university is a state actor. In Tarkanian, the Supreme Court first examined
UNLV as a state actor before any analysis of the NCAA's status.” “In
the typical case mising a state-action issue, a private parly has mken the
decisive step that caused the hamm w the plaintff, and the question is
whether the State was sufficiently involved to meat that decisive conduct
us state sction.™"  Undoubtedly, UNLV, a state university supporied by
the state of Nevada, is a state actor”” The second and key issue is
whether the NCAA was also rendered a state actor due to UNLV's
compliance with rules and regulations established by the athletic or-
ganization.'” According to the Court, a private party may be deemed a
state actor if it is found that (1) the state delegated its power to the private
party.”' or (2) the two parties are joint participants. '*

A state’s delegation of power or authority to a private actor converts
the private party into a state actor.'” In Jarkanian, the Count found that
“UNLV delegated no power 1o the NCAA to take specific action.™™
However, a potential lawsuit involving rule 9-2 would mandate an opposite
result. Clearly, the NCAA's member instiwtions have delegated their
authority 10 the NCAA in the regulation of football games. In addition, the
NCAA could only enforce its decision to suspend Coach Tarkanian by
imposing sanctions on UNLV."™  The NCAA could not directly dis-
cipline Coach Terkanian."™ The NCAA is abusing its power over
member schools by forcing these schools 1o violate the rights of players.
The NCAA, via its officials, directly disiplines football players. Rule 9.2
dictates that the NCAA can impose sanctions on a football player through

116, Gramed, this same line of reasoning is not applicable (o § private school, bet since the
MCAN is comprmed of both public and privatc schools, the neles must be uriform for all ievabred
paTie

7. NCAA v Tarkamian, 488 U5, & 193

IR, £

19, #d

120. A, =i |93,
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123 Ao, ai 195
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its delegation of power to the state university in order 0 govern the
football games. Therefore, Tarkanrian can be distinguished.

The Tarkanian Cournt also relied heavily upon the argument that the
NCAA and UNLV were not acting as joint participants, but rather as
adversaries.” In fact, “the NCAA contended that [UNLV] should be
realigned as plaintiffs because they octually wanted Tarkanian to
prevail."™™ If the two actors were joint participants, then it is likely that
the NCAA would be considered a state actor under an entanglement theory,
8s both parties stand to gain a “variety of mutual benefits.”™"™ [n regulat-
ing college football games, the university and the NCAA both derive
benefits,  As such, the NCAA should be deemed a stale actor under an
entanglement theory and thus be liable if constitutional rights have been
violated.

The Tarkanian decision provides a difficult, though not insurmount-
able, obstacle o determining that the NCAA is a state actor, The NCAA
does not have complete immunity from the finding that it is indeed a state
actor. Each lawsuit will continue 1o be addressed on a case-by-case basis,
depending not only on the differing facts, but also on the various legal
issucs presented.™  The NCAA's infringement on religious freedom is
a case of first impression.  Because the state school has delegated power
o the NCAA, the siate and the school are cerainly joint participants, not
adversaries as in Jarkanian. In an action challenging rule 9-2, it is entirely
probable that a count will deem the NCAA a state actor liable for the
purposes of the lawsuit and will allow the substantive violations to be

litigated.
I Justice White s Dissent in NCAA v. Tarkanian

In Farkanian, Justice White premised his dissent on the en
theory."' He relied upon Dennis v Sparks,'™ which held that private
parties could be found 10 be state actors if they were “jointly engaged with
state officials in the challenged action.™™ White believed that the
NCAA and UNLY were clearly joint actors, which necessarily deemed the

127, 8CAA v Tarkosiaw, 488 LS, st |9,

I1ZB. [ an DE9.

12%, Burton v. Wilmingion Parking Auth., 363 LS, 715, 724 (19610,

1), See gemerally Aslan Middiemiss MeCommack, Senkimg Procedieral Duwe Process s
NCAA Infraciion Progedures; Strses Take Action. 1 Mano. SrorTs L1 261 (19921

131, NCAA v Tarkamian, 488 LS. a 202,

132, 449 118, 24 (|98

133, g mp 2T-I8,
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NCAA a state actor.'™ White also disagreed with the majority rationale
that since the NCAA and UNLV were adversaries, they could not be acting
jointly.”* In his disagreement, White continued 10 rely on the premise
of Dennis. which 15 gsimply that the joint agreement of the two parties 1o
take action i sufficient to render the private actor an actor of the state,'™

The line of demarcation as to what constitutes state action is far from
clear. White's dissent demonsirates the ease with which facts can be used
to support either side of the argument.

The Court’s rejection of Denmis, apparenily a controlling

opinion, appears 10 indicate that the Court is indecisive as to

where the hing 15 0 be drawn between private conduct and state

action. As a result, the Court may be shifiing toward deciding

state action cases on an ad hoc basis,'"”

E.  Ravionales for Determining That the NCAA Is a Stawe Acior.
The Decision of the Nevada State Supreme Court

The Nevada Supreme Court, in Jarkamian v, NCAA, found that the
actions of the NCAA were sufficient to merit state action,'™ The NCAA
became a smie actor through its joint pamicipation with UNLV.'"" “By
delegating authority 10 the NCAA over athletic personnel decisions and by
imposing NCAA sanctions against Tarkanian, UNLV acted jointly with the
NCAA™Y The Nevada court also held that the deprivation of the right
alleged by Tarkanian was in fact one created by the state.'' Because the
WCAA was actng under color of Nevada law, the NCAA was required to
grant due process o coach Tarkanian before engaging in any disciplinary
action.'” To determine that the NCAA was a state actor, the Mevada
Supreme Court relied upon the delegation of authority from UNLV to the
NCAA™  This rationale supports an action based on rule 9-2, since

134, NCAA v Towkanios, 488 UL s 353

135, fd mt 203

136, id.

37, Ball MeManus, Nose, WCAA v, Tordmpiam:  May o Smeleer-dvhiee Recefe
Conviihanional Frofection from the NUAA's Actions or Hax the Final Deor Been Closed?, 57
LUMWKC L. REV. 949, 961 {1989
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universities have clearly delegated their power to regulate football games
1o the NCAA,

W¥1. THE PROPER STANDARD OF REVIFW FOR
A CHALLENGE TO RULE 9.2

Until recently, all free exercise claims ariging under the First
Amendment were subject 12 strict scruting.'®  Under this standard of
review, the plaintiff must prove that the state rule or regulation burdens
religious practice.”’ The statc must then demonstrate a compelling
interest, and further justify the infringement by showing that the nule is the
lezast restrictive means of achieving its interest.”™  If the statz meets this
burden, the rule or regulation will be upheld.

Courts also apply a sinct scrutiny standard to laws of general
applicability that either indirectly affect or directly burden the exercise of
religion.'”  Rule 9-2 may, at first, appear to be a law of general
applicability—a rule not targeted at religion but rather one that has the
effect of burdening religious practices—but upon closer inspection, and
following the example set forth in Churek of Lukumi Babalu dye v Cigy
of Hialeah,"* rule 9-2 no longer seems even facially neutral. According
i Church of Lukumi Bobaly Awe, if the object of a law s to restrict
practices because of their religious motivation, then the law is simply not
neutral.™ Rule 9-2 expressly prohibits kneeling on the football field
“regardless of intent.™'™ A player on bended knee in the end zone is
clearly praying, and yet the rule bans this activity. Rule 9-2 thus forbids
a8 common religious practice.

The Football Rules Committee apparently debated at length whether
prayer in the ¢nd zone should be allowed. The Comminee chair said,
“Iwle decided that in the final analysis that that would fall under any
delayed, excessive or prolonged act in which a player attempts to focus
attention on himself.™"' Obviously, the NCAA was well aware of the
impending ban on religious freadom when drafting the rule. When a law

144 Wiscanian v Yoder, 406 U8, 208, 213-15 (1971); Sherbert v. Vemner, 114 U5, 10§,
407 (1963

43, Su. Agnes Hosp, of Bakimere v, Riddick, 748 F. Supp. 319, 329 (D. Md. 1990,

145, Fader, 406 U5, = 213

147 Yoder, 406 U5, m 214, Sherberr, 174 U5, m 403

48 113 5 ©o 3307, 3227 (1993,

145 id

150 Videotape, supra motc 4.

151, Andrew Bagnate, NCAA Sued Over Ban on End Zoae Prayers. Freedom of Religion
Fiodated, Folwell Savs, CHi. TRIB., Sepd. |, 1995, § 4, mi 7,
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regulates or prohibits conduct motivated by religious reasons, then the
protections of the Free Exercise Clause are triggered.'” The NCAA is
explicitly prohibiting religiously motivated conduct with a rule that is
discriminatory on its face. As such, judicial scrutiny of the NCAA's
football rule must be strict.,

If, on the other hand, rule 9-2 is deemed even facially neutral, then
il presents a case comparable 1o Sherbert v Ferner.'™ In Sherbert, the
Supreme Counm employed strict scrutiny to overtumn a facially neutral
unemployment law even though it applied to all citizens equally.'™ The
plaintiff was fired afier refusing to work on Saturdays, her Sabbath.
Because she “chose™ not to work on those days, the law prevented the
plaintiff from receiving unemployment benefits,'* Although the law was
not intended to discriminate against her religion, or any other religion, the
Court found that this law subsmantially and unlawfully burdened the
plaintifi”s practice of religion." Since the state did not prove a compel-
ling state interest, the statute was overtumed.'” Likewise, rule 9-2
clearly restricts a player’s nght to freely exercise his or her religion. Even
if this discrimination is not explicitly wntten on the face of the statute, rule
%-2 burdens religious practices. ' When adjudicating this issue, the rationale
of Sherberr invalidates the NCAA application of rule 9-2.

Similarly, in Wisconsin v Joder,”™ despite the state’s compulsory
educanon laws requining all children to antend high school, Amish parents
were granted a special privilege 10 withdraw their children from school
after the completion of eighth grade.™ According w Amish beliefs,
mandatory secular education would undermine the religious values and
salvation of the Amish community.'™ The Court examined the state's
compel ling interest in universal compulsory education, and decided that the
interest was not substantizlly thwarted, which was therefore insufficient to
justify burdening the religious practices of the Amish.™'  Although the
state law was one of gencral applicability and no particular religion was
targeted, the Cournt again applied strict scrutiny, and the law was rendered
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unconstitutional."™  The NCAA's goal of reducing unsportsmanlike
conduct does not rise to the level of importance of maintaing the sanetity
of the First Amendment. Much like the statute in Yoder, rule 9-2 must be
re-examined.

Prior to Employment Division v Smith, the Count applied the
strictest judicial scrutimy and granted extensive protection 1w religious
freedoms."™ Laws were not upheld unless they were the least restrictive
means of ataining a compelling state interest.'™  With the five-four
decision of Smith, the Court dramatically reduced free exercise protections
by advocating a less severe rational basis test to claims under the Free
Exercise Clause of the First Amendment when such claims involve
generally applicable laws.'"™ In Smith, the United States Supreme Coun
denied an exemption from Oregon's drug laws for the religious use of
peyote by two members of the Native American Church.'”™  The Court
decided that the strict scrutiny standard would no longer be used in most
cases to examine the constitutionality of a law of general applicability
under the Free Exercise Clause, regardless of that law's impact on religious
practices.”™

Smiith held that the Free Exercise Clause did not afford religiously
motivated actors any special exemptions from the reach of laws of general
applicability.'” Under Smitk, if probibiting the exercise of religion is not
the object of the law in question but merely the incidental effect of a
generally applicable provision, no violation of the First Amendment
occurs.'™  According to the Court, laws of general applicability that
adversely affect religiously motivated conduct are “subject to neither more
nor less judicial scrutiny than laws that adversely affect conduct of a
nonreligious nature.”'"'  The rational basis test, the least stringent level
of scrutiny, requires only that a law be rationally related to o legitimane
state interest.'”  States need only demonstratc a rational basis for the
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challenged law, rather than a compelling state interest, as required under
the rigorous sirict scrutiny standard.  Smich thus destroved the doctring of
strict scrutiny as the appropriate standard of review for laws of general
applicability, allowing a much looser standard of rational basis to
prevail.'™

Much like the reaction to the Tarkamian decision, the response to
Smith has been highly critical and exwemely negative.'™ The decision
embodied the sentiment that every American has a right to believe in any
religion, but no nght to practice it."™ A large number of law professors,
as well as many religious and other public interest groups, collectively
petitioned the Supreme Court for a rehearing.'™ When the petition was
denied, a legislative approach was initiated. Congressman Stephen Solarz
introduced a bill in the House of Representatives purponting to restore
religious liberty,'” Congress ultimately adopted HR. 5377, the Religious
Freedom Restoration Act of 1993'™  Interestingly, the Smith Court
tacitly suggested that the proper place to seek protection for religious
beliefs is in the legislamre.'™
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VIl. THE RELIGIOUS FREEDOM RESTORATION ACT OF 1993

A The Enactment of the Religious
Freedom Restoration Act

The Rehgious Freedom Restoration Act (“RFRA™) was signed into
law on Movember 16, 1993, by President Clinton.'™ RFRA was enacted
specifically to resiore the protection that the Supreme Court eliminated with
the Smith decision."" “The RFRA was expressly designed to retum free
exercise claims to their perceived legal status prior to Smith. that is. to
affirm the doctrinal legitimacy of Sherbert and Yoder. . ™%

RFRA purports to re-establish religious liberty in the United States by
extending greater protections to the exercise of religion, In passing RFRA,
Congress asserts that both laws of general applicability as well as those
which directly discriminate can burden the practice of religion.'™ RFRA
reaflirms the rationale of the framers of the Constitution who recognized
that the free exercise of religion is an unalienable right.'™ In an effon
to restore the constitutional safeguard surrounding people’s rights to freely
practice their religion, RFRA establishes a statutory version of the Free
Exercise Clause." RFRA does not favor one religion over another, nor
does it advantage minority religions.™ Rather. RFRA enacts a universal
standard by restoring the compelling interest test.

Congress, in passing this bill, became a clear proponent of applying
strict scrutiny.™  Under RFRA, government action that “substantially
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burdens religious exercise™ is forbidden in the absence of a compelling
state interest.'™ Even if a compelling state interest exists, the burden
shifis 10 the state to prove that the challenged law is the least restrictive
means of furthering that interest,. RFRA restores the standard promulgated
in Sherbert, with one important difference. In Shevberr, any burden on the
exercise of religion, even one that was incidental, was sufficient to trigger
strict scrutiny. Under RFRA, a “substantial” burden is required, which
obviously presents a more difficul criterion to satisfy. There is no way to
predict exactly what will survive the standard established by the “substan-
tial burden™ requirement. For now, the assessment will proceed on a case-
by-case basis.

B. Asserting a Claim Opposing Rule 9-2 Under
the Religious Freedom Restoration Act for Fiolations
af the First Amendments Free Exercise Clause

A simultaneous exarmination of Smith and RFRA leads w the
conclusion that litigation premised upon infringements of religious liberty
will no longer be asserted under the Constitution. Rather, the principal
federal claim will be statutory.'™ RFRA creates an independent statutory
right preserving the free exercise of religion that is broader than the Smith
Court’s interpretation of the same might in the Constitution.'™ Strict
scrutiny will no longer apply to cases brought under the Free Exercise
Clause, except in certain circumstances.'®' This standard applies only 0
claims premised on the Religious Freedom Restoration Act'™ RFRA
provides a claim or defense in a judicial proceeding to a person whose
practice of a religion has been burdened, and allows that person to obtam
appropriate relief against the government.'™ “Govemnment” is broadly
defined to include any “branch, department, agency, instrumentality, and
official (or other person acting under color of law) of the United States, a
State, or a subdivision of a State.”™ Clearly, a football player has a
nght to practice his religion as he sees fit, and notwithstanding the NCAA,
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will have a valid claim under RFRA. Rule 9-2, whether a rule of general
applicability or one specifically targeting religious practices, is imposed by
the NCAA, acting under color of state law, and clearly burdens the free
exercise of religion. Those individuals who wish to pray following a great
football play may be prevenied from doing so if, in the eyes of the official,
the act is delayed, prolonged or intended 1o call attention 1o the player."™
The rule bans a player from removing his helmet at any time, even if such
removal is done in deference 1o God or a higher being.'™  Although the
unsportsmanlike conduct rule may not be construed as targeting religion,
by preventing a player from kneeling in thanks, the rule has unduly
burdened the free exercise of religion,

S0, in the hypothetical action by the football player. if the case were
brought under the text of the Free Exercise Clause, the Smith precedent
would have to be followed. The plaver would likely claim that rule 9.2
unduly burdens the practice of his religion. Under Smith, the state and the
NCAA would only have to show a mtionzl basis to uphold the rule, even
if the rule is found to be one of gencral applicability. The state and the
NCAA would merely have to prove that the Football Rules Commities
could reasonably have belicved that rule 9-2 would eliminate unsporsman-
like conduct. This standard, of course, essentially means that rule 9-2 will
most likely be upheld and the player’s claim will fail

If, on the other hand, the player sues under the Religious Freedom
Restoration Act, the same rule, even if it is one of general applicability,
will be subjected to different standards. The football player will have 1o
prove that the burden on his religious practices is a substantial one under
the language of the statute. Due to the very recent ennctment of RFRA,
there is no precedent that might shed light on a judicial interpretation of
this requirement. Thus, the player may be able to eswblish that being
precluded from kneeling in the end zone or removing his helmet is a
substantial burden on the exercise of religion. If the player satisfics this
requirement, the burden will then shift to the state and the NCAA o
demonstrate a compelling interest in retaining the rule. If the state and the
NCAA cannot demonsirate a compelling interest, or fail to show that this
rule is the least restrictive means by which that interest can be achieved and
that no neutral rule could accomplish the same objective, the rule will be
invalidated; the player will win.
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VIIL Concrusion

Rule 9-2 will most cerainly cause not only a faimess debate among
football aficionados, but also a legitimacy discussion throughout the legal
community. More than at any other time in its history, the NCAA will be
on trial. The legal banles and judicial decisions will provide & framework
upon which future NCAA regulations and other laws affecting religion will
be based. A plaintifl interested in overturning rule 9-2 should premise his
or her claim on Title Il of the 1964 Civil Rights Act. the Religious
Freedom Reswranon Act, and the First Amendment of the Constitution.
However, even if the action relies on the precedent of Smirk, the way rule
9-2 is wnitten, has been interpreted, and the subjectivity involved in those
interpretations will lead to its inevitable destruction. Certainly this time the
NUAA has exceeded its mandate and will face constitutional ramifications.
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